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FIRST AMENDMENT TO THE PRIMARY DEDICATION,
DECLARATION, PROTECTIVE RESTRICTIONS, COVENANTS,
LIMITATIONS, EASEMENTS AND APPROVALS APPENDED TO

AND AS PART OF THE DEDICATION AND PLAT OF VERACRUZ,
SECTION I, A SUBDIVISTON IN ABOITE TOWNSHIP,
ALLEN COUNTY, INDIANA

P‘QT(&L?
e

Pursuant to the provisions of Article X of the Primary Dedication, Declaration, Protective
Restrictions, Covenants, Limilations, Easements and Approvals Appended o and as Part of the
Dedication and Plal of Veracruz, Section I, a Subdivision in Aboite Township, Allen County,
diana (the “Restrictions™), as rccorded as Document No. 2Z046pT83J¢-  on

‘{f:’f_ 2% 200 ‘/ , in the Office of the Recorder of Allen County, Indiana, the Luldu'i;lgncd
Qakmont Deve]opmenl Co. LLLC, by 1ts authorized representative, does hereby make and effect
the following changes, alterations, amcendments and modifications in and to the Restrictions for
the purposc of clarifying certain rights and obligations of certamn parties n and to the Common
Arcas, as defined in the Restrictions.,

1. Article 1, Subscction (¢) of the Restrictions shall be deleted in its entircty and
replaced with the following:

(¢) “Common Areas” shall mean and refer to (i) those areas of land
designated as Common Areas on any rccorded subdivision Plat of the Propertics
and intended to be devoted to the common use and enjoyment of the Members of
the Association, together with any and all improvements that are now or may
hereafter be constructed thercon; (ii) all arcas designated as water impoundment
areas on any such recorded subdivision Plat; and (1) all other real properly
owned by the Association for the common use and enjoyment of the Owners,
meluding, without limitation, the Pool and Parking Lot, as defined herein.

2. Article I, Subsection (f) of the Restrictions shall be deleted in its entircty and
replaced by the following:
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() “Lot” shall mean and refer to any plot or tract of land shown upon
any rccorded subdivision map of the Properties which 1s designated as a lot
therein and which is or is to be improved with a residential, singlc-family
dwelling, which shall not include lots contaming villas.

3. Throughout the Restrictions, the term “Developer”™ shall be deleted and replaced
with the term “Declarant.™

4, Article V, Scction 2 of the Restrictions shall be deleted in its entirety and replaced
by the following:

Section 2. Title to the Common Areas. The Declarant may relain the
legal title to the Common Areas until such time as il has completed such
improvements thereon as it may cleet 10 make and until such time as, in the
opinion of the Declarant, the Association is able to maintain thc same but,
nolwithstanding any provision herein, the Declarant hereby covenants, for itself,
its successors and assigns, that it shall convey the Common Areas to the
Association not sooner than lanuary 1, 2006, except for and subject to the portion
of the Common Arcas containing the Pool and Parking Lot thal Deglarant shall
convey and the Association shall accept on or before June 1, 2005, At any time
thercafter so long as Class B Mcmbers of the Association exist, the Declarant may
convey and transfer to the Association such additional rcal and/or personal
property as the Declarant, in its sole discrction, dcems appropriate, and the
Association shall accepl such transfer and hold such property as part of the
Common Areas.

5, Article VI of the Restrictions shall be deleted in its entirety and replaced by the
following:

COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1. Creation of the Lien and Personal Obligation for Assessments.
Each Owner of a Lot (by acceptance of a deed therefor, whether or not it shall be
so expressed in any such deed or other conveyance), for each Lot owned by any
such Owner, hereby covenants and agrees and shall be dcened to covenant and
agree to pay to the Association (or to a mortgage company or other collection
agency designatcd by the Association) Annual Assessments or charges (the
“Annual Assessments”), to be paid on June 1 of each year (hercinalter called
"Annual Payment Dates") or in such other installments as the Board may elect.
The Assessments, togcther with such intercst thereon and costs of collection
thereof as hercinafter provided, shall be a charge on the land and shall be a
continuing licn upon each Lot against which each such Assessment is made. The
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Section 2. Purpose of Annual Assessments. The Annual Assessments
levicd by the Association shall be used exclusively for (i) the care, prescrvation,
supervision, improvenient and mamtenance of the Common Arcas and of the
improvements siluated thereon including, but not limited to, a comm umty pool far
use by all Members (“Pool”) and the parking lot scrvicing the Pool (“*Parking
Lot™); (11) the payment of taxes on and insurance in connection with the Common
Areas and the rcpatr, replacement and making of additions thereto; (iii) paying the
cost of labor, equipment (including the cxpense of leasing any equipment) and
materials required for, and management, supervision, maintenance and repair of,
the Common Areas, including without limitation, the storm water detention basin
and control structures, and of any existing and future recreational lakes together
with any outlel and water level control structures and of the park arca and
improvements situatcd thereon, (iv) carrying out the duties of the Board as set
forth in Article VTII hercafter; and (v) carrying out the purposes of the
Association as stated in its Articles of Incorporation.

Section 3. Improvement and Maintenance of the Common Areas Prior 10
Conveyance to the Association. Upon conveyance of any portion of the Common
Areus to the Association, the Association shall have the responsibility and duty of
mmproving and maintaining that portion of the Common Areas conveyed by the
Declarant. However, the Declarant shall have the responsibility and duty of
improving and maintaining all Common Areas prior to conveyance thereof to the
Association, including, without limitation, the payment of taxes on and insurance
m connection with the Common Areas (or the portion thereof that has not been
conveyed to the Association) and the costs of repairs, replaccments and additions
thereto, and for paying the costs of labor, equipment (including the cxpense of
leasing any equipment) and materials required for, and managcemen!  and
supervision of, the Common Arcas. In this regard, and during such penod, all
Assessments, both Annual and Special, collected by the Association shall be
forthwith paid by the Association to Declarant, to the exient that such
Assessments are required by Declarant to improve and maintain the Common
Areas as sel forth in this paragraph. The Association shall rely upon a certificate
exccuted and dclivered by the Declarant with respect to the amount required by
Declarant to improve and maintain the Common Areas hereunder. Any sums
required by Declarant to improve and maintain the Common Areas, in excess of
the Assessments collected by the Association, shall be borne and paid exclusively
by Declarant.

Section 4. Basis and Amount of Annual Asscssments.

(a) Until the year beginning January 1, 2005, therc shall be no Annual
Asscssment under this Article VI,

(b)  Commencing with the year beginning January 1, 2004 ande
year thereafler, the Board, at its annual mecting and effective for thige
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commencing with the next January 1, and cach January 1 therealter, shall set the
amount of the Annual Assessment for the following year for each Lot, taking into
consideration the current maintcnance costs and the future nceds of the
Association, provided that the Annual Asscssment shall ncver be less than
$200.00.

Section §. Capital Improvements. In the cvent any Annual Assessment
includes, or the Board levies a special assessment (“Special Asgessment”™) in any
given year to include, an amount for the purpose of defraying, in whole or in part,
the cost of construction, repair or replacement of a capital improvement upon the
Common Areas, including the necessary fixtures and personal property related
thereto, that portion of any such Assessment, Annual or Special, relating to the
capital improvement(s} must have the assent of the Members entiticd to cast a
majority of the votes of the Mcmbers of the Association who arc voting in person
or by proxy at a meeting duly called for this purpose, as provided in Section 3 of
Article VII. (“Annual Assessment” and “Special Asscssment” are somectimes
collectively referred to herein as the “Assessments.”)

Section 6. Uniform Rate of Agsessment. Subject to the provisions of
Section 11 of this Article VT, both Annual and Special Assessments must be fixed
at a uniform rate for all Lots.

Section 7. Date of Commencement of Assessments: Due Dates.

(@)  The initial Annual Assessment provided for in Scction 4 of this
Article VT shall commence on the date fixcd by the Board to be the date of
commencement, and shall be payable annually, in advance, on each Annual
Payment Date thereaftcr; provided, however, that if the date of commencement
falls on other than the (irst day of a month, the Assessment for such month shall
be prorated by the number of days remaining in the month.

(b) The due date or dates of any Spccial Assessment under Section 5
hercof shall be fixed in the Board resolution authonizing such Assessment.

Section 8. Duties of the Board with Respect to Assessments.

(a)  The Board shall fix the date of commencement and the amount of
the Assessment against each Lot for each Assessment period at least thirty (30)
days in advance of such date or period and shall, at that time, preparc a roster of
the Lots and Assessments applicable thereto which shall be kept in the office of
the Association and shall be open to inspection by any Owner.

(b} Wnitten notice of the Assessment shall thereupon be delivered or

mailed to every Owner subject thereto. b
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(c) The Board shall upon demand at any time fumish to any Owner
liable for said Assessment a certificate in wriling signed by an officer of the
Association, setting forth whether said Assessment had been paid. Such
cerlificate shall be conclusive evidencc of payment of any Assessment therein
stated to have been paid. A reasonablc charge may be made by the Board of the
1ssuance of such certilicates.

Section 9. Effcct of Non-Payment of Asscssment: The Personal

Obligation of the Owner; the 1ien; Remedies of the Association.

(a) If any Asscssment or any part thereof is not paid on the date(s)
when due (being the dates specified in Section 7 of this Article V1), then the
unpaid amount of such Assessment shall become delinguent and shall, together
with such interest thereon and cost of collection thereof as hercinafler provided,
thereupon become a continuing lien on the Lot of the non-paying Owner which
shall bind such Lot in the hands of the then Owner, his heirs, executors, devisees,
personal representatives and assigns. The personal obligation of the then Owner
to pay such Asscssment, however, shall remain his personal obligation and shall
not pass to his successors in title unless expressly assumed by them. The lien for
unpaid Assessments shall be unaffccted by any salc or assignment of a Tot and
shall continue in full force and cffect. No Owner may waive ot otherwise escapc
liability for the Assessments provided hercin by non-use of the Common Arcas or
abandonment of his Lot. Tn addition to the foregoing, any Membcr whose
Assessments, Annual or Special, become delinquent hereunder shall have his, her
or their privilege of the use and enjoyment of the Pool suspended until such time
as the obligations hereunder are satisficd.

(b)  Ifany Assessment or any part thereof is not paid within thirty (30)
days afler the delinquency date, the unpaid amount of such Assessment shall bear
interest from the date of delinquency at the maximum legal vate of intcrest, and
the Association may, at its election, bring an action at law against the Owner
personally obligated to pay the same in order to enforce paymenl and/or to
foreclose the lien against the property subjcet thereto, and there shall be added to
the amount of such Assessment the costs of preparing and filing the complaint
(including reasonable attomeys’ fces) in such action and, in the event a judgment
is obtained, such judgment shall include interest on the Assessment as above
provided and a reasonable attorneys' fee to be fixed by the court, together with the
costs of the action,

Section 10. Subordination of the Licn to Mortgagcs. The lien of the
Asscssments provided for herein shall be subordinate and inferior to the lien of
any mortgage or deed of trust now or hereafler placed upon the Lots subject to
assessment; provided, however, that such subordination shall apply only to the
Assessments which have become due and payable prior to the sale, whether ey,
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amount of any Assessments thercafter becoming due nor from the lien of any such
subsequent Assessment.

Section 11. Exempt Property. The following property subject to this
Declaration shall be exempted from the Annual and Special Assessments, charges
and licns created herein:

(a) All properties dedicated and accepted by the local public authority
and devoted to public use.

(by  All Common Areas as defined in Article I hereof,

(c) All areas reserved by the Declarant on the recorded Plat of the
Propertics.

(d)  All Lots owned by Declarant.

(c) All Lots owned by a residential contractor licensed in Allen
County, Tndiana as such and who holds title to a Lot for the purpose of
constructing a Dwelling Unit on said Lot but not residing thereon,

0. All other provisions of the Restrictions shall remain unchanged, in full (orce and
effect, and incorporated herein by refercnce.

IN WITNESS WHEREQF, Oakmont Development Co. LLC, by its authorized
representative, has cxecuted this First Amendment as of this day of March, 2005,

OAKMONT DEVELOPMENT CO. LLC

e
.
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STATE OF INDIANA )
) SS:
COUNTY OF ALLEN )

Before me, the undersigned authority, a Notary Public in and for said County and State,
this day personally appeared Michacl W. Thomas, known to me to be (he person whosc name is
subscribed to the foregoing instrument, and acknowledged to me that the same was the act of the
said Oakmont Development Co. LLC, a limited liability company, and that he cxccuted the same
as the act of such Qakmont Development Co. LLC for the purposes and consideration therein
expressed, and in the capacity therein stated.

‘ AFPETL
GLVEN UNDER MY HAND AND SEAL OF OFFICE, this the FEh day of MarelT
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< Trr &7/ f . SIRAL Notary Public
1555&1 ires; I reside in 42 ({24~  Counly
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This is to
Plan Commission,

Dated this day of
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This mstrument prepared by:

J. Rickard Donovan

ROTHBERG LOGAN & WARSCOLLP
110 West Berry Street, Suite 2100

Fort Wayne, IN 46802

Telephone: (260) 422-9454

MAIL TO:  Oakmont Development Co. LLC
1020 East Dupont Road
Fort Wayne, IN 46825

Iy Udakmant Developien Ve acruACRP Fial Anasdmad (0 Ruslriclions.dik: S




